






























































































































































other records and correspondence pertaining thereto; and (b) all Project Agresments to which
Seller is a party.

“Project Agreements” means, individually or collectively as the context may require,

the Ground Lease (if any), the HEA Transmission Agreement, the Construction Contract, the

Restart Engineering Contract, the HEA Interconmection Agreement, the Interim Period O&M
Agreement, the Usibelli Coal Supply Agreement and each other Coal Supply Agreement (if any);
provided, however, that each Project Agreement that has a stated term (including any stated
renewal term) that has expired in full at the end of such stated term (or stated renewal term) and
each Project Agreement which does not have a stated term that has been fully performed in
accordance with its terms (including through the final payment of all amounts due or to become
due thereunder) shall cease to be a Project Agreement as of the date thereof..

“Project Development Agreement” means the Project Development Agreement dated
as of the date hereof, by and between Seller and Buyer. .

“PSA Default” means a Buyer Default or a Seller Default, individually or collectively,
as the context may require.

“Purchase Commencement Date” means January 1, 2014, or such earlier date as
determined in accordance with Section 2.5.

“RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. § 6901, et seg.

“Representative” means, with respect to any Person, any officer, director, agent,
employee, attorney, advisor or other representative of such Person.

“Restart Cosis” means all of the costs and expenses to be incurred by Seller in
conngction with the Work, and all such other work and services that are required to repair,
modify and refurbish the Plant.

“Restart Engineering Contract” means the Engineering Services Agreement, to be
entered into between Seller and an engineering contractor in connection with the Restart
Engineering Work.

“Restart Engincering Work” means all des1gn and engineering work required for the
repair and modification of the Plant.

“Retained Rights” has the meaning set forth in Section 6.6.

“Scheduled Outage” means the temporary shufdown of any major machinery or
equipment at the Plant for the inspection, repair or maintenance thereof (including any major

‘maintenance or overhaul), the timing and duration of which shutdown shall be indicated in the

Approved Operating Plan.
“Seller” has the meaning set forth in the introductory paragraph to this Agreement.

“Seller Defaunlt” has the meaning set forth in Section 13.2.
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“Seller Indemnified Parties” has the meaning set forth in Section 15.2(a).
“Seller Insolvency Default” has the meaning set forth in Section 13.2(c).

“Geller O&M Costs” has the meaning set forth in Section 10.2.

«Soller Permits” means each of the permits and approvals listed on Exhibit F to the
Agreement. :

“Seller Representative” has the meaning set forth in Section 6.18(D).
“Seller Representative Designees” has the meaning set forth in Section 6.18(b).
“Service Termination Notice” has the meaning set forth in Section 13.4(b).

“Services” has the meaning set forth in Section 6.3.

“Settlement Agreement” means the Settlement Agreement and Mutual Release dated
March 8, 2000 by and between GVEA and Seller.

“Gjte Restoration Work™ has the meaning set forth in Article 8.

“Standard Industry Practice” means the practices, methods, standards, procedures and
acts which meet or exceed manufacturer’s specifications, which are generally accepted and
followed by a prudent, diligent, skilled and experienced contractor or operaior, as applicable,
acting in accordance with standards generally adopted by contractors or operators of coal-fired
electric generation facilities located in the United States that have similar characteristics to the
Plant, and which in each such case, at the particular time in question, in the exercise of
reasonable judgment by an independent engineering professional in light of the facts known, or
which in the exercise of due diligence, should have been known at the time a decision was made,
would have been expected to accomplish the desired result in a manner consistent with
reliability, safety, environmental protection, project economics and Applicable Law. “Standard
Tndustry Practice” is not intended to be limited to the consideration of any one practice, method,
standard, procedure or act to the exclusion of all others, but rather is intended to include the
consideration of that spectrum of possible practices, methods or acts which, in the exercise of
reasonable judgment of an independent engineering professional in light of the facts known,

might yield the desired result.

“Standing Procedures” means the procedures including the operation and maintenance
procedures manuals, systems, policies and program for the operation and maintenance of the

Plant, as in effect from time fo time.

“Qtate Environmental Laws” means any state or local law, regulation, rule or ordinance
now or hereafter in effect relating to Environmental Conditions including any amendments
thereto now or hereafter adopted or that otherwise become effective; any plans, rules,
regulations, orders or ordinances adopted or that otherwise become effective; any plans, rules,
regulations, orders or ordinances adopted (including fire, land, use, zoning and other codes and
regulations relating to Environmental Conditions), or other guidance or policies promulgated
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pursuant to the preceding laws; any local laws, ordinances, codes or regulations pertaining to or
otherwise addressing Environmental Conditions; or any terms or conditions in state or local
permits, licenses or other authorizations relating to Environmental Conditions; and any common
law principles (including decisions by or orders of courts, agencies, boards of appeals or similar
bodies with mandatory or persuasive anthority) relating to Environmental Conditions.

“Subcontract” means any contract entered into between a Person and any Subcontractor |
in connection with the performance of any work or services and shall include purchase orders.

“Subconiractor” means, in relation to any Person, any other Person that has a contract
with such first person to perform any obligation of such first Person; provided that Buyer shall in
no event be included as or deemed to be a subcontractor of Seller, whether under the Interim
Period O&M Agreement or otherwise.

“Successor Operator” has the meaning set forth in Section 13.7(a).

“Tax™ means each federal, state, local and other net income, gross income, gross receipts,
sales, use, ad valorem, business or occupation, transfer, franchise, profits; withhoelding, payroll,
employment, excise, property or leasehold excise tax, customs, duty or other fee, assessment or
charge of any kind whatsoever, together with any interest and any penalties, additions to tax or
additional amount with respect thereto.

“Technical Dispute” means any dispute (a) which the Agreement expressly provides
shall be a Technical Dispute or (b) in the absence of such an express provision, any dispute
which, by its nature, will require either (i) the application of engineering principles or such other
specialized technical knowledge in order to reach resolution thereof or (ii) the application of
financial or accounting standards and principles in order to reach resolution thereof.

“Technical Expert” has the meaning set forth in Section 22.4.

“Termination Date” means (i) the expiration of the Contract Term or (i1} the date that
the Agreement is terminated in accordance with Section 2.2(2) or 2.2(b), as applicable.

“Termination Notice” has the meaning set forth in Section 2.2(a).
“Test Period” has the meaning set forth in Section 2.4.
“Third Party Liability’’ has the meaning sct forth in Section 15.3(b).

“Transmission Provider(s)” means Chugach Electric Association, Inc., Golden Valley
Electric Association, Inc., Alaska Electric Generation and Transmission Cooperative, Inc., the
Alaska Bnergy Authority or any other entity transmitting Energy on behalf of Buyer at and from
the Electricity Delivery Point.

“Transmission Services” means any and all services (including ancillary services)

- required for the transmission and delivery of Energy at and from the Electricity Delivery Point.
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“Transmission System(s)” means the transmission system(s) of the Transmission
Provider(s) to be used by Buyer for the purpose of selling and transmitting the Energy from the

Plant. i
“TSCA” means the Toxic Substances Control Act, 15 U.S.C. § 2601, et seq.

“Usibelli” means Usibelli Coal Mine, Inc.

. “Usibelli Coal Supply Agreement” means the Coal Supply Agreement to be entered into
by and between Buyer and Usibelli.

“Work” means the Restart Engineering Work and the work set forth in the Construction
Contract, individually or collectively, as the context may require.
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EXHIBIT B

RULES OF INTERPRETATION

In this Agreement, unless expressly provided otherwise:

(2)

(b)

©

(@)

€

)

)

®)

the words “herein,” “hereunder” and “hereof” refer to the provisions of this
Agreement and a reference to a recital, Article, Section, subsection or paragraph of
this Agreement or any other agreement is a reference to a recital, Article, Section,
subsection or paragraph of this Agreement or other agreement in which it is used
unless otherwise stated,

references to this Agreement, or any other agreement or instrument, includes any
schedule, exhibit, annex or other attachment thereto;

a reference to a paragraph also refers to the subsection in which it is contained, and a
reference to a subsection refers to the Section in which it is contained,

a reference to this Agreement, any other agreement or an instrument or any provision
of any of them includes any amendment, variation, restatement or replacement of this
Agreement or such other agreement, instrument or provision, as the case may be;

a reference to a statute or other law (including any Applicable Law) or a provision of
any of them includes all regulations, rules, subordinate legislation and other
instruments issued or promulgated thereunder as in effect from time to time and all
consolidations, amendments, re-enactments, . extensions or replacements of such
statute, law or provision;

the singular includes the plural and vice versa;

a reference to -a Person includes a reference to the Person’s executors and
administrators (in the case of a natural person) and suceessors, substitutes (including
Persons taking by novation) and permitted assigns;

words of any gender shall include the corresponding words of the other gender;

“including” means “including, but not limited to,” and other forms of the verb “to
include™ are to be interpreted similarly;

references to “or” shall be deemed to be disjunctive but not necessarily exclusive,
(i.e., unless the context dictates otherwise, “or” shall be interpreted to mean “and/or”
rather than “sither/or™);

where a petiod of time is specified to run from or after a given day or the day of an
act or event, it is to be calculated exclusive of such day; and where a period of time is
specified as commencing on a given day or the day of an act or event, it is to be
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(s)

calculated inclusive of such day;

a reference to a day is a reference to a period of time commencing at midnight and
ending the following myidnight;

a reference to a Business Day is a reference to a period of time commencing at 9:00
am. local time on a Business Day and ending at 5:00 p,m. local time on the same
Business Day;

if the time for performing an obligation under this Agreement expires on a day that is
not a Business Day, the time shall be extended until that time on the next Business
Day;

a reference to (i) a day (other than a Business Day) is a reference to a calendar day,
(i) a month is a reference to a calendar month and (iif) a year is a reference to a
calendar year;

where a word or phrase is specifically defined, other grammatical forms of such word
or phrage have corresponding meanings;

a reference to time is a reference to the time in effect in Anchorage, Alaska on the
relevant date;
if a payment prescribed under this Agreement to be mads by a Party on or by a given

Business Day is made after 2:00 pm on such Business Day, it is taken to be made on
the next Business Day; and

all accounting terms used but not defined in this Agreement have the meaniﬁgs given
to them under GAAP as consistently applied by the Person to which they relate.
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EXHIBIT C
CALCULATION OF CHARGES

Part 1 — Definitions

Except as specifically defined below, all capitalized terms used herein but not defined herein
shall have the respective meaning assigned thereto in the Agreement:

“Total Capita]izéd Costs” means the sum of:

(a) $65,795,000 plus interest oﬁ_ such amount at 5.25% per aunum from the Commercial
Operation Date until the Purchase Commencement Date; plus

(b) the Restart Costs incwrred by Seller prior to the Comimercial Operation Date
(including all such costs incurred by Scller to Buyer and Buyer’s Subcontractors under the
Project Development Agreement and any engineering contractor or canstruction contractor under
coniracts related to the Plant), reduced by any funds appropriated by the Alaska Legislature for
the purpose of paying the Restart Costs, the resultant sum of which shall be capitalized and bear
interest at 5.25% per amnum from the Commercial Operation Date, until the Purchase
Cominencement Date; plus

(c) the difference (if any) between (i) all costs and expenses incurred by Seller in
connection with the testing, operation and maintenance of the Plant from the Commercial
Operation Date until the Purchase Commencement Date (the “Interim Period O&M Costs™)
and (ii) all revenues received by Seller for the sale of energy and capacity from the Plant
commencing on initial commissioning and testing of the Plant until the Purchase
Commencement Date (the “Interim Period Revenues™), but excluding any insurance proceeds
or condemnation proceeds received by Seller to the extent such proceeds are used to repair or
restore the Plant or Plant Site (such difference, the “Accrued Net Costs™). The Accrued Net
Costs shall be tracked in a balancing account which shall be reconciled monthly to reflect actual
Interim Period O&M Costs incurred by, and the actual Interim Period Revenues received by, the
Seller. If at any time and from time to time such balancing account has a positive balance, then
such balance shall bear inferest at 5.25% per annumn until the Purchase Commencement Date and
said interest shall be treated as an Interim Period O&M Cost. For purposes of clarification, if the
balancing account has a negative balance as of the Purchase Commencement Date, meaning the
Interim Period Revenues exceed the Interim Period Q&M Costs, then Accrued Net Costs shall be
deemed to be a negative figure for purposes of calculating Total Capitalized Costs.

Part T — Capacity Charge

On the Purchase Commencement Date, the Seller shall calculate the Total Capitalized Costs as
of the Purchase Commencement Date. The Total Capitalized Costs, plus interest at 5.25% per
annum from the Purchase Commencement Date until the Total Capitalized Costs have been paid
in full, shall be repaid on a Monthly basis over a twenty-five (25) year repayment term
commencing on the Purchase Commencement Date (the “Initial Payment Term”). A fixed
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portion of the Total Capitalized Costs is allocated to each Month (or such Months that are
included in such recovery schedule) during the 25-year repayment term, which monthly amount

 shall be deemed to be the “Capacity Charge™ for the Initial Payment Tem.

The Capacity Charge for the Initial Payment Term in respect of any Month “m” shall be equal to
the portion of the Total Capitalized Costs payable during such Month, as shall be set forth in a
payment schedule that will be attached to this Agreement as Exhibit D promptly following the

* Purchase Commencement Date, after Total Capitalized Costs have been calculated as set forth

above in Part L.

For the period beginning the day following the end of the Initial Payment Term and ending on
the expiration of the Contract Term (the “Extension Payment Term’) the Buyer shall pay:

(2) as the Capacity Charge, any Capacity Charges for the Initial Payment Term that were
deferred but not paid pursuant to Section 9.4 during the Initial Payment Term (the
“Deferred Capacity Charges™), which shall be paid by Buyer to Seller in accordance
with Section 10.1 in an amount equal fo the amount set forth in Exhibit D unfil such

Deferred Capacity Charges ate paid in full; _
{b) continue to pay all Operating Expenses, which shall be paid by Buyer in accordance with

Section 10.2; and : . o
(c) continue to pay all Seller O&M Costs, which shall be paid by Buyer to Seller in

accordance with Section 10.2.

In the event that capital expenditures are required to be made on the expiration of the Initial

Payment Term, such capital expenditures shall be fimded in advance by Buyer and Seller shall
not have any obligation to fund the costs of such capital expenditures. ‘

Part 11 — Seller Q&M Costs

The Buyer shall pay Seller all Seller O&M Costs incurred by Seller during Month “m”.
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EXHIBITD
CAPACITY CHARGE PAYMENT SCHEDULE

Note: To be added By an amendment in accordance with Exhibit C.
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EXHIBIT E
COAL QUALITY SPECIFICATIONS

Note: To be amended following the Effective Date, based npon the specifications agreed in the
Usibelli Coal Supply Agreement.




EXHIBIT F
SELLER PERMITS
Note: The attached list of permits represents the Parties' current understanding as to what

permits will be required to operate the Plant. The list will be supplemented as necessary to
include any additional permits that may be required to operate the Plant.
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HCCP Gonstruction and Operation Permits and Certifications

Agency Permit or

EPA
EPA

EPA
FAA

ADNR
ADNR

ADEC

Q’-\DEC

ADEC
Alaska

OSHA
Alaska

ASME

Alaska

Note:

Certificate

NPDES
NPDES

SPCC
Sltack

Perm. Water
Rights

Perm. Water
Rights

Wastewater

Disposal
401 Wastewafer
Disposal
Title & Air Parmit
Elevator

Maintenance
Procedures

Fire Marshal

Bailer Code

Site Evacuation

Status

Operating

Operating

Operating
Operating

Operating

Cperating

Construction

Operating

Operating

- Operating

Operating

Construction

Operating

Operating

Parties Purpose

AIDEA/Operator/GVEA Requirements for discharge of cooling
and waste water to Nenana River.

AIDEA/Operator/GVEA Requirements for stormwater runoff

from site.
O‘perator Spill response plan.
Operator Stack lighting.
AIDEA/GVEA _ Appropriation of permanent water

rights for plant operation.

AIDEA/GVEA Appropriation of permanent water
rights for plant cooling.

AIDEA/Qperator Excavation water disposal for
anticipated site work.

AIDEA/GVEA/Cperator  Waster quality requirements for
, cooling and wastewater discharge

to Nenana River during operation.

AIDEA/Operator Air quality emissions and monitoring.
Operator Elevator séfety requirements.
Operator Confined space, safety
and maintenance proceduras.
AIDEA/Operator Fire protection design post
modifications.
Operator Inspection of pressure parts.

AIDEA/GVEA/Operator  Plan for site security and removal
of personnel from site.

The permit and certificats list is not necessarily inclusive of all requirements.
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EXHIBIT G

INSURANCE

Part 1 — Seller Insurance Requirements

1. Properiy Insurance. Property insurance for the Plant, with a limit of not less than 100% of
the Total Capitalized Costs for all risk perils, including earthquake and flood. Prior to
purchasing the policy the Seller will consult with the Buyer concerning the terms of the
property insurance coverage and will carry coverage with a deductible in an amount
reasonably acceptable to the Buyer.

2. Commercial Liability. Commercial general liability insurance with a One Million Dollar
($1,000,000) combined single policy limit for bodily injury or property damage for each
oceurrence and Two Million Dollars ($2,000,000) in the aggregate, including broad form
contractual liability insurance, broad form property damage, explosion, collapse and
underground, sudden accidental pollufion resulting from fire or explosion, personal injury,
products and completed operations insurance.

3. Autompobile Liability. Business auto lability insurance covering owned, non-owned and
hired antomobiles in the amount of One Million Dollars ($1,000,000) combined single policy
limit for bodily injury and property damage for each accident.

4, Workers’ Compensation. Stamtory requirements of the State of Residency. Coverage shall
be at least as broad as Workers’ Compensation coverage, as required by the industrial
msurance laws and regulations of the State of Alaska, as well as any similar coverage
required for this work by applicable Federal or “other States” State Law.

5. Emplover’s Liability or “Stop Gap”. Coverage shall be at least as broad as the protection
provided by the “Stop Gap” endorsement to the general liability policy. Coverage shall be
for a limit of no less than One Million Dollars ($1,000,000).

6. Excess Liability Insurance. Excess liability insurance covering employer’s liability,
commercial general liability, and business auto liability, in the amount of Ten Million
Dollars ($10,000,000) combined single policy limit per occurrence and in the aggregate for
bodily injury and property damage.

Part 2 — Buyer Insurance Requirements

1. Commercial Liability. Commercial general Hability insurance with a One Million Dollar
($1,000,000) combined single policy limit for bodily injury or property damage for each
occurrence and Two Million Dollars ($2,000,000) in the aggregate, including broad form
contractunal liability insurance, broad form property damage, explosion, collapse and
underground, sudden accidental pollution resulting from fire or explosion, personal injury,
products and completed operations insurance.
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. Automobile Liability. Business auto liability insurance covering owned, non-owned and

hired automobiles in the amount of One Million Dollars ($1,000,000) combined single policy
limit for bodily injury and property damage for each accident. :

Workers’ Compensation. Statutory requirements of the State of Residency, Coverage shall

be at least as broad as Workers’ Compensation coverage, as required by the applicable

industrial insurance laws and regulations of the State of Alaska, as well as any similar
coverage required for this work by applicable Federal or “other States” State Law.

. Emplover’s Liability or “Stop Gap”. Coverage shall be at least as broad as the protection

provided by the “Stop Gap” endorsement to the general liability policy. Coverage shall be
for a limit of no less than One Million Dollars ($1,000,000).

. Excess Liability Insurance. Excess liability insurance covering employer’s liability,

commercial general liability, and business auto liability, in the amount of Ten Million
Dollars ($10,000,000) combined single policy limit per occurrence and in the aggregate for

bodily injury and property damage.
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EXHIBITH

OPERATION AND MAINTENANCE SERVICES

Buyer will undertake the following tasks, ag part of the Services, during the Operating Period:

1.

10.

1.

12,

13.

perform all day-to-day operations, routine testing, normal and extraordinary maintenance,
and repair of the Plant and such other services necessary to operate and maintain the
Plant;

perform or contract for and oversee the performance of required periodic overhauls of the
Plant;

maintain a maintenance office, shop and all equipment necessary for Buyer to maintain -
and overhaul engines, generators and any other equipment incorporated into the Plant;

optimize the availability, capacity and efficiency of the Plant and minimize the incidence,
severity and duration of Qutages;

monitor the inventory of, provide and procure required spare parts, tools, equipment and
supplies, including an inventory of engine parts, such as a turbocharger, fuel pumps,
pistons, cylinder heads, rods, injectors and water pumps;

maintain all roads, yards and utilities on the Plant Site;

staff the Plant with qualified operators and personnel;

recommend to Seller capital repairs, replacements and improvements to be implemented
at Seller’ discretion and expense; and carry out at its own expense any repairs or
replacements that are necessary because of Buyer’s failure to operate or maintain the
Plant in accordance with the terms of the Agreement;

manage and administer, as requested by Sellér, the Project Agreements;

prepare menthly reports as required by Seller detailing, among other things, fiel use,
power output, other operating data, inventories of spare parts and supplies, repairs

performed and status of equipment;

prepare and maintain operating, maintenance and such other records as required by
Applicable Law or Seller;

read meters and fumish to Seller all information required to prepare Buyer Billing
Statements;

assist, as requested by Seller, in the enforcement of contracior and vendor warranties;



14.  develop and carry out the Approved Operating Plan or Annual Operating Budget,

] 15.  develop on-going safety, plant modifications and emission control standards and
procedures; and

16.  provide all consumiable items, such as filters, engine oil, belts, replacement consumable
~ engine parfs and switchgear parts. :

O
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EXHIBIT I

PLANT SITE
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